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The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day preceding the 

hearing, notice is given of an intent to argue the matter. Counsel or self-represented parties must call 

Department 21 to request argument and must specify, in detail, what provision(s) of the tentative ruling they 

intend to argue and why. Counsel or self-represented parties requesting argument must advise all other counsel 

and self-represented parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any party from arguing 

the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL PROVIDED THAT PROPER NOTIFICATION IS 

RECEIVED BY THE DEPARTMENT AS PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom while others appear 

in person. If all parties agree to appear by Zoom, call the department before 4:00PM on the day preceding the 

hearing for authorization to use the Zoom link below. You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC17-00361 
CASE NAME:  WILLIAMS VS 21ST MORTGAGE 
 HEARING ON SUMMARY MOTION  JUDGMENT 
*TENTATIVE RULING:* 
 
Continued to June 15, 2022 at 9:00 a.m. in Department 21. 
 

 

  

 
    

2. 9:00 AM CASE NUMBER:  MSC20-00628 
CASE NAME:  RISOFTDEV VS CHATFIELD 
 MOTION  REMOVE SEAL AND REQ FOR JUDICIAL NTC 
*TENTATIVE RULING:* 
 

 Defendants and Cross-Complainants Jared Owensby, TeraNexSys LLC, Christopher 

Martinez, and Brian Marshall’s motion to remove seal is granted. Request for OSC re 

sanctions is denied. 

 This matter was previously on calendar in Department 36 for hearing on March 17, 

2022.  After hearing oral arguments and taking the matter was taken under submission, the 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09


 

 

matter was continued to April 13, 2022 to be heard in Dept. 21 by the Honorable Jill Fannin.     

 Defendants bring this motion to remove the seal, pursuant Cal. Rules of Court, Rule 

2.551.   Plaintiff’s ex parte application to seal the proceedings was granted by the Court on 

July 27, 2020.  At that time, Defendants had not been served with the summons and 

complaint; they had no notice and no opportunity to oppose. (Defendants were served almost 

a year later in April 2021.)  

  In its application to seal the proceedings, Plaintiff alleged it was developing a 

quantum-resistant encryption product.  Plaintiff invoked claims of national security implication 

in its application.  Plaintiff claimed that the trade secret information related to computer 

security products that are pending approval with the National Security Agency (NSA) and 

Central Intelligence Agency (CIA.)  Plaintiff’s counsel, Mark Corrinet declared that a public 

display of this technology, or even a public knowledge of the existence of this lawsuit, “could 

both ruin the Company, its products, and subject the country to a higher risk of cyber 

intrusion, i.e., attack.”  (Corrinet Decl., ¶ 6.)   

 Defendants seek to remove the seal arguing the record provides no basis for sealing 

the proceedings in its entirety.  Defendants argue Plaintiff submitted a superficial and factually 

unsupported ex parte application to seal the proceeding entirely. The application provided no 

case law and no documents, except the declaration of counsel, in support of the motion.   

 The California Supreme Court stated, “Unless confidentiality is required by law, court 

records are presumed to be open.” Cal Rules of Court, Rule 2.550(c). We believe that the 

public has an interest, in all civil cases, in observing and assessing the performance of its 

public judicial system, and that interest strongly supports a general right of access in ordinary 

civil cases.”  (NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 

1210.)  The Supreme Court held:   

[B]efore substantive courtroom proceedings are closed or transcripts are 
ordered sealed, a trial court must hold a hearing and expressly find that (i) 
there exists an overriding interest supporting closure and/or sealing; (ii) there 
is a substantial probability  that the interest will be prejudiced absent closure 
and/or sealing; (iii) the proposed closure and/or sealing is narrowly tailored to 
serve the overriding interest; and (iv) there is no less restrictive means of 
achieving the overriding interest. 
 

(NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1217-1218.) 

 Defendants argue Plaintiff did not show an overriding interest supporting the sealing of 

the proceedings. Plaintiff asserted national security interest, but there is no support for 

Plaintiff’s claim that their computers products are being evaluated by the NSA.  Defendants 

point out that Plaintiff failed to include any evidence that the Company actually made a 

submission to the NSA or CIA or that these agencies responded to the unsolicited 

submissions.  Furthermore, Defendants maintain that NSA does not evaluate such products 

as the NSA has specifically required “quantum resistant” algorithms to be submitted to the 

National Institute of Standards and Technology, a regulatory agency of the U.S. Dept. of 

Commerce. Plaintiff provided no evidence that it products have been submitted to NIST for 

evaluation.  Moreover, Defendants argue the NIST requires such quantum-resistant 



 

 

algorithms to be placed in the public domain so that public comments could be made for the 

evaluations and review. Defendants argue there is no evidence that government agencies 

have shown an interest in Plaintiff’s products. 

 Secondly, Defendants argue Plaintiff failed to show prejudice if the records and 

proceedings are not sealed.  “Court records will not be sealed unless we find that a 

substantial probability of prejudice to that interest exists absent sealing the record.” 

(McNair v. National Collegiate Athletic Assn. (2015) 234 Cal.App.4th 25, 37.)  Defendants 

contend Plaintiff put forth no evidence to show how its products would be damaged by the 

unsealing of the court records.  

 Finally, Defendants argue the sealing is not narrowly tailored.  Plaintiff provided no 

evidence that there is “no less restrictive means to achieve the overriding interest.”  

Defendants argue that even if the Court finds the information confidential, there are is no 

need to place the entire file under seal.  The Amended Complaint does not provide any 

specificity as to how Plaintiff’s products work or the underlying source code to allow a third 

party to reverse engineer the products.  Defendants argue that any sealing should relate to 

documents submitted that include detailed, substantive information regarding Plaintiffs’ trade 

secrets that is not already in the public domain. 

 Based upon the sweeping order, there is no case information available on the Court’s 

website.  Defendants have to rely on Plaintiff’s counsel for information or directly contacting 

the Court. 

Opposition 

 Plaintiff’s only opposition to lifting the seal was filed on January 6, 2022, before the 

present motion was filed.  Plaintiff mentions that at the time it appeared ex parte for the 

application to seal the file, there were no defendants in the case because they were either 

avoiding service or allowing defaults to be taken. 

 Plaintiff argues there is an overriding interest that overcomes the public’s access to 

the record.  Plaintiff argues if the trade secrets of RisoftDev Inc. are open to the public, along 

with the “outright lies, vitriol, and fraudulent claims” made by Defendants in the pleadings, the 

company and its technologies would be finished. 

 Plaintiff argues it has an overriding interest in that it has put in six years of work and 

over a half million dollars in investment in the encryption development.  It has obtained over 

24 patents, including two in the United States.  The entire purpose of this lawsuit is to recover 

any confidential material from Defendants being improperly held and to recovery $140,000 in 

lost patent work. 

 Plaintiff also argues that it will be prejudiced if the file is unsealed because, in addition 

to the disclosure of confidential information, Defendants have sought to destroy Plaintiff’s 

reputation.  Plaintiff argues the mere knowledge of this lawsuit will destroy Plaintiff.  

Moreover, the public release of the Rodriguez report will destroy Plaintiff’s intellectual 

property as that document outlines the entire theoretical foundation of the encryption system. 

      



 

 

Ruling 

 Defendants’ motion to unseal the proceedings is granted.  While Plaintiff has 

demonstrated that some documents are confidential and should be sealed from the public, 

including any documents that may reveal encryption and black key technologies, it has no 

overriding interest in sealing the entire proceedings.   

             This Court initially granted the seal out of an abundance of caution based on 

plaintiff’s claims that national security was at stake. These claims were over stated. 

             Plaintiff’s counsel now asserts, “I sought the seal in RisoftDev Inc. v. Chatfield to 

protect my client from what was destined to be a brutal assault by defendants to cover up 

their theft of RISOFTDEV Inc. intellectual property and their conspiracy back in late 

2017/early 2018 to take over the company.)  (Corrinet Second Decl., ¶ 5.)  Plaintiff seeks to 

prevent the public from viewing Defendants’ “literal spewing of lies and fabrications.”  

            This new reasoning does not override the interest of public access.  “Public access to 

civil proceedings serves to (i) demonstrate that justice is meted out fairly, thereby promoting 

public confidence in such governmental proceedings; (ii) provide a means by which citizens 

scrutinize and check the use and possible abuse of judicial power; and (iii) enhance the 

truthfinding function of the proceeding.  (NBC Subsidiary (KNBC-TV), Inc. v. Superior 

Court (1999) 20 Cal.4th 1178, 1219.)   “‘[I]n a sense [such civil litigants] take the good with 

the bad, knowing that with public protection comes public knowledge’ of otherwise private 

facts.”  (NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1211, fn. 

27, quoting Estate of Hearst (1977) 67 Cal. App. 3d 777, 783-784.)  

 

  At the hearing on March 17, 2022, Plaintiff made arguments that file should remained 

sealed to protect the reputation of the Dr. Ben Rodriguez, a non-party to case.  Dr. Rodriguez 

evaluated Plaintiff’s product and provided a compilation of his findings.  In support of the 

argument Plaintiff cites to Kamakana v. City & County of Honolulu (9th Cir. 2006) 447 F.3d 

1172, 1179.  It stated, “In general, ‘compelling reasons’ sufficient to outweigh the public's 

interest in disclosure and justify sealing court records exist when such ‘court files might have 

become a vehicle for improper purposes,’ such as the use of records to gratify private spite, 

promote public scandal, circulate libelous statements, or release trade secrets. Nixon, 435 

U.S. at 598.” (Kamakana v. City & County of Honolulu (9th Cir. 2006) 447 F.3d 1172, 1179.)  

Plaintiff maintains the file contains defamatory statements about Dr. Rodriguez. However, 

Plaintiff has not demonstrated the file is used for such purposes, as to be a vehicle to defame 

Dr. Rodriguez or used to circulate libelous statements about Dr. Rodriguez.   

Defendants’ Request for Judicial Notice 

 Pursuant to Evidence Code, 451 through 453, Defendants requests the Court to take 

judicial notice of various websites. 

1. Exhibits A-H, which are not in the Court’s file.   

Request is denied at this time. Requesting party has not provided the Court with sufficient 

information to enable it to take judicial notice of these matter.  “A party requesting judicial 

notice of material under Evidence Code sections 452 or 453 must provide the court and each 



 

 

party with a copy of the material.”  Cal Rules of Court, Rule 3.1306(c).  

Plaintiff’s Request for Judicial Notice 

 Plaintiff requests the Court to take judicial notice of the following: 

1. “Order on Ex Parte Application,” signed by Judge Fannin on July 27, 2020. 

Request is granted. The Court takes judicial notice of the order. 

 
 

 

 
    

3. 9:00 AM CASE NUMBER:  MSC20-00628 
CASE NAME:  RISOFTDEV VS CHATFIELD 
 MOTION  UNSEAL CASE 
*TENTATIVE RULING:* 
 
This motion is moot. The motion was denied on March 17, 2021.  

 
 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC20-00727 
CASE NAME:  BUSTO VS. DELANEY 
 MOTION  GOOD FAITH SETTLEMENT TO BE FILED UNDER SEAL 
*TENTATIVE RULING:* 
 
Continued to May 11, 2022 at 9:00 a.m. in Department 21. 
 

 

  

 
    

5. 9:00 AM CASE NUMBER:  MSC20-00745 
CASE NAME:  WICKERSHAM VS KILTZ 
 MOTION  FILE A FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 

 
The hearing on this motion is continued to April 27th at 9:00 am in Department 21. The Court 
does not have the opposition documents, though it appears (based on the reply) that they 
were served. Because the Court is in the process of transitioning to a new filing system, 
defendants shall file the opposition documents by April 15th at the clerk's window (not 
dropbox) to be considered.   
 

 

  

 
    



 

 

6. 9:00 AM CASE NUMBER:  MSC20-01905 
CASE NAME:  ALLEN VS. OCWEN LOAN SRVCNG 
 HEARING ON DEMURRER 
*TENTATIVE RULING:* 
 
This is an unlawful foreclosure case. Before the Court is Defendant Ocwen Loan Servicing, 

LLC (“Ocwen”), Defendant PHH Mortgage Corporation (“PHH”), and Defendant Deutsche 

Bank National Trust Company, as Trustee for Soundview Home Loan Trust 2006-OPT5, 

asset-backed certificates, series 2006-OPT5 (“Deutsche Bank”) (collectively, “Defendants”)’s 

Demurrer. The Demurrer relates to Plaintiff Darinka Allen (“Plaintiff” or “Allen”)’s First 

Amended Complaint (“FAC”) for (1) breach of contract; (2) breach of implied covenant of 

good faith and fair dealing; (3) negligent misrepresentation; (4) negligence; and (5) negligent 

infliction of emotional distress. 

Defendants demur to all Plaintiff’s causes of action pursuant to Code of Civil Procedure 

(“CCP”) § 430.10(e) on several grounds. 

For the following reasons, the Demurrer is sustained, with leave with respect to Plaintiff’s 

breach of contract, breach of implied covenant, and negligent misrepresentation claims and 

without leave with respect to her negligence and negligent infliction of emotional distress 

claims. 

The Court also notes that although the FAC references several exhibits, they are not attached 

to the FAC in the Court file. The original Complaint includes exhibits 1, 2, and 3 which the 

Court referred to for purposes of the below analysis. 

Request for Judicial Notice 

Defendants’ unopposed Request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her 
case “with reasonable precision and with particularity sufficient to acquaint [the] defendant 
with the nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace 
Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal 
conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the 
truth of the allegations in the complaint, but do[es] not assume the truth of contentions, 
deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 
Cal.App.4th 242, 247.) 

Analysis 

(1) Breach of Contract 

Defendants demur to Plaintiff’s breach of contract claim on the grounds that Plaintiff’s 
allegations regarding notice and relating to loan modification cannot support a claim for 
breach of contract. 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the 



 

 

contract, (2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, 

and (4) the resulting damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 

Cal.4th 811, 821.) 

There appear to be two contracts at issue: the contract for the refinance loan for the Property 

(424 Violet Road, Hercules, California 94547) memorialized in the 2006 Deed of Trust and a 

2013 Loan Modification Agreement. 

With respect to the 2006 Deed of Trust, Plaintiff alleges that in late December 2007 and early 

January 2008 she contacted Option One Mortgage and/or American Home Mortgage 

Servicing Inc. to provide a forwarding address for her to receive further loan notices. (FAC at 

¶ 11.) She alleges that those entities told her that she would need co-borrower Eric Allen’s 

signature in order to honor her forwarding request. (Id.) She alleges that she could not comply 

with this request because “Eric Allen was physically abusive to her and did not know that she 

was trying to leave the abusive relationship.” (Id.) She further alleges that she was prevented 

from updating her address to receive loan notices, notwithstanding that she was a borrower 

on the loan. (Id.) 

Plaintiff also alleges that she did not execute the 2013 Loan Modification Agreement “despite 

being on title and despite her status as co-borrower to the loan as memorialized in the 2006 

Deed of Trust.” (FAC at ¶ 13.) She alleges that she did not learn of the Loan Modification 

Agreement until sometime in 2019 during the marital dissolution proceedings between herself 

and Eric Allen. (Id.) 

Notwithstanding her allegation that she did not execute the Loan Modification Agreement, she 

further alleges that Defendant Ocwen “made no effort to provide Plaintiff with the updated 

loan terms as set forth by the Loan Modification Agreement, and never contacted Plaintiff 

about the Loan Modification Agreement, the status of payments pursuant to that Agreement, 

nor any default.” (FAC at ¶ 14.) 

With respect to breach of the 2006 Deed of Trust, Defendants argue that Plaintiff has not pled 

a breach of contract because they are not required by the terms of their agreements to 

provide notices to Plaintiff separate and apart from sending notices to the Property address or 

another properly designated address. And, under the terms of the Deed of Trust, designating 

a different address must be made in writing and sent to Lender’s address by first class mail. 

Plaintiff’s argument that “[n]either of the contracts require Plaintiff to designate a different 

address ‘in writing’” (Opp. at 7:12) is inconsistent with the text of the Deed of Trust at § 14 

which reads in part: “Any notice to Borrower provided for in this Security Instrument shall be 

given by delivering it or by mailing it by first class mail unless applicable law requires use of 

another method. The notice shall be directed to the Property Address or any other address 

Borrower designates by notice to Lender. Any notice to Lender shall be given by first class 

mail to Lender’s address stated herein or any other address Lender designates by notice to 

Borrower.” As a consequence, Plaintiff has failed to allege facts sufficient to state a claim for 

breach of contract of the 2006 Deed of Trust. 

For similar reasons, Plaintiff has failed to allege facts sufficient to state a claim for breach of 

contract of the 2013 Loan Modification Agreement—as best the Court can determine, this 

claim is also premised on a lack of notice from Defendants. This claim is further complicated 

by Plaintiff’s allegation that she is not a party to this agreement. Plaintiff has failed to allege 



 

 

facts sufficient to state a claim for breach of contract of the 2013 Loan Modification 

Agreement. 

The Demurrer to this cause of action is sustained, with leave to amend.  

(2) Breach of Implied Covenant of Good Faith and Fair Dealing 

Defendants’ Demurrer to Plaintiff’s breach of implied covenant claim is based on their 
contract claim arguments. 

The implied covenant of good faith and fair dealing rests upon the existence of some specific 
contractual obligation. (Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 683-684, 689-
690.) “The covenant of good faith is read into contracts in order to protect the express 
covenants or promises of the contract, not to protect some general public policy interest not 
directly tied to the contract's purpose.” (Id. at p. 690.) “In essence, the covenant is implied as 
a supplement to the express contractual covenants, to prevent a contracting party from 
engaging in conduct which (while not technically transgressing the express covenants) 
frustrates the other party's rights to the benefits of the contract.” (Love v. Fire Ins. Exchange 
(1990) 221 Cal.App.3d 1136, 1153.) 

Because Plaintiff has failed to allege a breach of contract claim (see above), her claim for 
breach of the implied covenant of good faith and fair dealing also fails. (See Agosta v. Astor 
(2004) 120 Cal.App.4th 596, 607 [the covenant “cannot impose substantive duties or limits on 
the contracting parties beyond those incorporated in the specific terms of their agreement.”]; 
see also Fireman’s Fund Ins. Co. v. Maryland Casualty Co. (1994) 21 Cal.App.4th 1586, 1599 
[no independent claim for breach of the implied covenant].) 

The Demurrer to this cause of action is sustained, with leave to amend. 

(3) Negligent Misrepresentation 

Defendants demur to this cause of action on the grounds that Plaintiff’s claim lacks specificity. 

"The elements of negligent misrepresentation are (1) a misrepresentation of a past or existing 
material fact, (2) made without reasonable ground for believing it to be true, (3) made with the 
intent to induce another's reliance on the fact misrepresented, (4) justifiable reliance on the 
misrepresentation, and (5) resulting damage." (Ragland v. U.S. Bank National Assn. (2012) 
209 Cal.App.4th 182, 196.) 

“Causes of action for intentional and negligent misrepresentation sound in fraud and, 
therefore, each element must be pleaded with specificity. ‘The specificity requirement means 
a plaintiff must allege facts showing how, when, where, to whom, and by what means the 
representations were made, and, in the case of a corporate defendant, the plaintiff must 
allege the names of the persons who made the representations, their authority to speak on 
behalf of the corporation, to whom they spoke, what they said or wrote, and when the 
representation was made.’” (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 
1150, 1166-67 [internal citations omitted].) 

The FAC lacks this detail. Plaintiff alleges that “Defendants and or their agents represented to 
Plaintiff that (i) someone would be contacting her to discuss the status of the loan for the 
Property, (ii) that she could not be sent notices regarding the status of the loan; and (iii) that 
they were unable to further negotiate the loan in light of the purported automatic stay [related 
to Eric Allen’s bankruptcy filing].” (FAC at ¶ 35.) While the body of the FAC does have some 
additional detail (see, e.g., ¶ 16 [Plaintiff contacted Ocwen in 2014 and a customer service 
representative told her that “someone would be in touch”]), it is not sufficient to meet the 



 

 

heightened pleading standard for negligent misrepresentation.  

The Demurrer to this cause of action is sustained, with leave to amend. 

(4) Negligence; and (5) Negligent Infliction of Emotional Distress 

Plaintiff concedes that Sheen v. Wells Fargo Bank, N.A. (2022) 12 Cal.5th 905 [holding the 
economic loss rule barred the plaintiff's negligence claim and the defendant owed no duty of 
care to the plaintiff] controls. Consequently, she does not oppose Defendants’ Demurrer to 
her causes of action for negligence and negligent infliction of emotional distress. The 
Demurrer to these causes of action is sustained, without leave to amend. 

 

  

 
    

7. 9:00 AM CASE NUMBER:  MSC21-00671 
CASE NAME:  MURRAY VS KIZIRIAN 
 HEARING ON DEMURRER  
*TE NTATIVE RULING:*  

Defendant Kyria Kizirian (“Kizirian”) brings this demurrer to the complaint filed by plaintiff 
Susan Murray (“Murray”). The demurrer argues: (i) that the negligence and negligence per se 
causes of action are time-barred by operation of Code of Civil Procedure (“CCP”) section 
335.1; (ii) that the property damage cause of action is time-barred under CCP section 338; 
(iii) that the constructive eviction cause of action fails as a result of CCP section 1166(d)(1); 
and (iv) that the entire complaint is uncertain under CCP section 430.10(f). Murray opposes. 

The Meet and Confer 

The Court has carefully reviewed the declaration submitted by counsel for Kizirian as well as 
the declaration submitted by counsel for Murray. Kizirian’s declaration does not meet the 
requirements of CCP section 430.41(a) in that it does not specify the manner of the meet and 
confer that purportedly took place. Opposing the demurrer, Murray contends that Kizirian 
failed to meaningfully meet and confer in that she sent only a letter and, at most, 
substantively met and conferred concerning only a putative motion to strike. Murray says that 
no substantive meet and confer took place with respect to the issues raised by the demurrer. 
In her reply, Kizirian says that any failure to meet and confer was the fault of Murray’s 
counsel. However, Kizirian did not file a declaration saying that Murray failed to meet and 
confer in good faith, as section 430.41(a)(2) requires.  

In her reply brief, Kizirian concedes that several of the demurrer’s contentions are without 
merit, and withdraws them. Specifically, Kizirian no longer argues that the property damage 
cause of action is time-barred, and no longer contends that CCP section 1166(d)(1) applies to 
bar the constructive eviction cause of action. The Court considers that this is precisely the 
sort of thing that should have been addressed and resolved in a substantive, good faith meet-
and-confer.  
 
The Court is not here attempting to apportion blame for what appears to be a failed meet and 
confer that runs afoul of the requirements of the Code of Civil Procedure, but both the Court 
and counsel were required to expend time preparing and opposing arguments that Kizirian 
now concedes are without merit. All parties and counsel are specifically cautioned against this 
sort of conduct in the future. Counsel are to work together to move this case forward, and 



 

 

counsel are to review and comply with the sections of the Code of Civil Procedure and local 
rules of this court that govern motion practice. 

Legal Standards 

It is well settled that a demurrer admits all properly pleaded material facts, but not legal or 
factual conclusions or contentions of law. (City of Dinuba v. County of Tulare (2007) 41 
Cal.4th 859, 865.) The Court also may consider matters of which the Court may take judicial 
notice. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) If those facts support a cause of action 
under any valid theory, the complaint survives the demurrer. (Tran v. Farmers Group, Inc. 
(2002) 104 Cal.App.4th 1202, 1211.) In determining whether the complaint states a claim for 
relief, the Court gives “the complaint a reasonable interpretation, reading it as a whole and its 
parts in their context.” (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.)  

Demurrers for uncertainty are disfavored. (Lickiss v. Financial Industry Regulatory Authority 
(2012) 208 Cal.App.4th 1125, 1135.) A demurrer for uncertainty lies only when the complaint 
is such that the responding party cannot even ascertain what substantive issues it is being 
asked to meet. (E.g., Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.)  

Summary of Allegations 

As set forth above, for present purposes, the Court must accept as true all of the well-pleaded 
facts of the complaint, and so the following factual summary is taken from the complaint.  

Murray rented a room from Kizirian at a house in Lafayette. (Complaint, ¶¶ 6-7.) The home 
had numerous defects, including flooding, water leaks, water intrusion, dampness, and fungal 
and microbial growth; Kizirian was aware of these problems but Murray was not. (¶¶ 8-9.) 
Murray became very sick as a result of these issues, but did not know at the time why she 
became sick. (¶¶ 11-13.) At an unknown time, Murray “became concerned that there was 
contamination in the apartment that [Kizirian] was trying to conceal.” (¶ 15.) Murray asked 
Kizirian if there was mold in the house. Kizirian denied that there was. (Id.) Murray asked 
again about mold following a flooding incident in Winter 2018. Again, Kizirian “denied the 
presence of any toxic contamination,” and refused to conduct a mold test to confirm, despite 
Murray’s request. (¶¶ 16-17.) In December 2018, Murray hired an environmental inspector to 
perform a mold test at the property, and learned that there was “water intrusion, visible mold, 
elevated moisture levels and highly elevated levels of various molds.” (¶ 18.) Murray’s illness 
was later confirmed to be mold toxicity as a result of significant mold exposure. (¶ 21.) While 
living at the house in Lafayette, Murray did not know why she was so ill. (¶ 20.) 

Analysis 

Statute of Limitations Concerning Negligence and Negligence Per Se Causes of Action 

In the first instance, the Court must determine the applicable statute of limitations. (See 
Ventura County Nat. Bank v. Macker (1996) 49 Cal.App.4th 1528, 1530 [determining the 
applicable statute of limitations is a question of law for the court to decide].) Kizirian appears 
to initially contend that section 335.1 applies, while the opposition argues that section 340.8 
provides the governing limitations period.  

Section 335.1 applies to personal injury actions. Section 340.8 is more specific. Section 
340.8(a) provides, in relevant part: 

In any civil action for injury or illness based upon exposure to a hazardous 
material or toxic substance, the time for commencement of the action shall be 
no later than either two years from the date of the injury, or two years after the 
plaintiff becomes aware of, or reasonably should have become aware of, (1) 



 

 

an injury, (2) the physical cause of the injury, and (3) sufficient facts to put a 
reasonable person on inquiry notice that the injury was caused or contributed 
to by the wrongful act of another, whichever occurs later. 

A review of the complaint here convinces the Court that section 340.8 applies. For example, 
paragraphs 8-9 allege that the subject property had “fungal and microbial growth … mold and 
mildew contamination, and elevated dampness and moisture.” Paragraph 18 alleges that an 
“environmental inspector [performed] a mold test at the subject property,” and that “the 
inspection confirmed the presence of ongoing water intrusion, visible mold, elevated moisture 
levels and highly elevated levels of various molds.” Finally, paragraph 21 alleges that “[i]n 
April 2019,” Murray “was diagnosed with mold toxicity.” 

Section 340.8 provides two methods for computing the expiration of the limitations period. 
The first is “two years from the date of the injury.” The second method is two years after 
Murray became aware of, or reasonably should have become aware of all of the following: (i) 
an injury, (ii) the physical cause of the injury, and (iii) sufficient facts to put a reasonable 
person on inquiry notice that the injury was caused or contributed to by Kizirian’s wrongful 
act(s). 

Here, the Court considers that, when taking the facts alleged in the complaint as true, Murray 
was not aware of the physical cause of the injury until the environmental inspection was 
performed in December 2018. (Complaint, ¶ 18.) She may have had some suspicions before 
that time, but the complaint alleges that Kizirian assured her that there was no mold. (¶¶ 15-
17.) That means that the limitations period expired, at the earliest, on December 1, 2020. 
(The complaint is not specific about the precise date in December 2018 that Murray learned 
of the mold contamination.) Ordinarily, that would end the inquiry, as this lawsuit was not filed 
until April 5, 2021. However, the Court also must consider the application of Emergency Rule 
9 to this matter. 

Emergency Rule 9(a) provides that any limitations period in excess of 180 days (including 
section 340.8) was tolled from April 6, 2020 to October 1, 2020, or just shy of six months. Five 
months from December 1, 2020 is May 1, 2021. This suit was filed in April 2021. Under any 
possible calculation, Murray’s suit was timely. 

On the basis that the suit is time-barred on the face of the complaint, the demurrer is 
overruled. The Court notes here that as discovery proceeds, a more complete factual record 
will be developed. This ruling is without prejudice to any party’s ability to later argue that the 
limitations period expired before this suit was filed, if the factual record warrants such an 
argument at a later stage of this litigation.  

Uncertainty 

Here, the demurrer itself demonstrates that Kizirian ascertains the substantive issues she is 
being asked to meet, and the character of the complaint “does not substantially impair 
[Kizirian’s] ability to understand the complaint.” (Beechnut, supra, 185 Cal.App.3d at p. 139.) 
Further, while the complaint does not allege the specific date in December 2018 that Murray 
learned of the contamination by way of the environmental inspection, the specific date is not 
relevant to the analysis at this point (see above; even if it were December 1, 2018, the suit 
would not be time-barred). To the extent Kizirian believes it is relevant to her defense of this 
case moving forward, she can ascertain the specific date in discovery. On the ground that the 
complaint is uncertain, the demurrer is overruled. 

Kizirian shall serve and file an answer to the complaint on or before May 6, 2022. 
 

 



 

 

  

 
    

8. 9:00 AM CASE NUMBER:  MSC21-01827 
CASE NAME:  FROES VS. ROC FUNDING GROUP 
 *HEARING ON MOTION IN RE:  FOR LACK OF JURISDICTION. FILED BY ROC FUNDING 
*TENTATIVE RULING:* 
 

 Defendant ROC Funding Group, LLC’s Motion to Dismiss for lack of subject matter is 

denied.  The ruling does not preclude Defendant from attacking the issue of subject-matter 

jurisdiction through proper procedure.  (See Greener v. Workers' Comp. Appeals Bd. (1993) 6 

Cal.4th 1028, 1036.) 

 As to the alternative motion to dismiss on the grounds of forum non conveniens, 

Defendant’s motion is untimely. “A motion to stay or dismiss on the ground of inconvenient 

forum must be made within the time permitted to plead, i.e., 30 days after service of the 

complaint, unless extended by stipulation or court order. (§ 418.10, subd. (a).)” (Olinick v. 

BMG Entertainment (2006) 138 Cal.App.4th 1286, 1295.)  This ruling does not preclude 

Defendant from raising the objection after a general appearance.   

Background  

 Plaintiff Stella Ferreira Fróes is the owner of Pikanhas Restaurant Group, LLC, which 

operated a restaurant in Contra Costa County called Pikanhas Brazilian Steakhouse.  In 

August of 2019, Plaintiff entered into a Factoring Agreement with Defendant ROC Funding, a 

New York Limited Liability Company.  

 Plaintiff alleges that even though she was in full compliance with her obligations under 

the Agreement, on September 4, 2019, Defendant entered a Judgment by Confession in the 

Supreme Court of the State of New York. Shortly after obtaining the Judgment, Defendant 

began levying against Plaintiff’s bank accounts. 

 Defendant ROC Funding claims Ms. Fróes breached the merchant agreement by 

modifying her credit card processing, thereby preventing ROC Funding from collecting funds 

due and owing.  According to Defendant, Ms. Fróes did not dispute the entry of judgment or 

attempt to set aside the New York Judgment.   

 Plaintiff filed this action alleging violation of due process, intentional infliction of 

emotional distress, violation of 42 U.S.C. §1983, usury and loansharking, abuse of process, 

declaratory relief and other causes of action. 

Motion 

  Defendant ROC Funding specially appears to move to dismiss this action on the 

ground the California Courts do not have subject-matter jurisdiction over the dispute or 

alternatively, pursuant to CCP § 418.10, on the ground California is not the appropriate or 

most convenient forum.   

 “Lack of jurisdiction in its most fundamental or strict sense means an entire absence 



 

 

of power to hear or determine the case, an absence of authority over the subject matter or the 

parties.” (Abelleira v. District Court of Appeal (1941) 17 Cal.2d 280, 288.) “A judgment void on 

its face because rendered when the court lacked personal or subject matter jurisdiction or 

exceeded its jurisdiction in granting relief which the court had no power to grant, is subject to 

collateral attack at any time.”  (Rochin v. Pat Johnson Manufacturing Co. (1998) 67 

Cal.App.4th 1228, 1239.) 

 Here, Defendant argues “[T]he full faith and credit clause of the Constitution precludes 

any inquiry into the merits of the cause of action, the logic or consistency of the decision, or 

the validity of the legal principles on which the judgment is based.”  (Milliken v. Meyer (1940) 

311 U.S. 457, 462.)   

 "'The Constitution of the United States requires a State . . . to enforce a valid judgment 

for the payment of money . . . if it was rendered in another State . . . although it would have 

been contrary to the public policy of the forum to allow action on the original claim.'" See also 

statement in Biewend v. Biewend (1941) 17 Cal.2d 108, 111-112 [109 P.2d 701, 704, 132 

A.L.R. 1264]: "It is well settled that once a valid judgment has been rendered it must be 

accorded full faith and credit by every other court within the United States even though the 

cause of action upon which the judgment was based is against the law and public policy of 

the state in which enforcement is sought."  (Sanpietro v. Collins (1967) 250 Cal.App.2d 203, 

207.) A final judgment or order is res judicata.  (Pacific Mutual Life Ins. Co. v. McConnell 

(1955) 285 P.2d 636.) 

 Here, the judgment Plaintiff is disputing was entered in the state of New York.  The 

judgment has not been set aside.  Defendant contends California courts do have subject-

matter jurisdiction over any disputes regarding the New York judgment.  California courts 

cannot render the New York judgment unenforceable through collateral attack.   

 Secondly, Defendant argues the Court should dismiss the action under the doctrine of 

forum non conveniens. “Forum non conveniens is an equitable doctrine invoking the 

discretionary power of a court to decline to exercise the jurisdiction it has over a transitory 

cause of action when it believes that the action may be more appropriately and justly tried 

elsewhere.”  (Stangvik v. Shiley Inc. (1991) 54 Cal.3d 744, 751.)  Defendant argues the most 

appropriate forum is Pennsylvania.  The mandatory forum selection clause appears in the 

agreement.  Alternatively, Defendant argues the state of New York may act as the proper 

forum because only the courts of New York may declare the judgment unconstitutional or 

invalid. Plaintiff’s causes of action are all collateral attacks on the New York judgment.  

Defendant argues that the Court should dismiss Plaintiff’s First, Third, Fourth, Fifth, Sixth, and 

Seventh Causes of Action because they are collateral attacks on the judgment. 

  Defendant maintains that Plaintiff’s Second Cause of Action for Intentional Infliction of 

Emotion Distress does not pertain to any action taken in California and should be dismissed. 

Here the public factors that point to New York as the appropriate forum include all witnesses 

are located in New York, Plaintiff will need to domesticate the California subpoena in New 

York, and compliance with subpoenas will have to be enforced in New York. 

Opposition 

 First, Plaintiff argues that CCP § 418.10 is not the proper procedure for addressing 



 

 

lack of subject matter jurisdiction and ROC Funding provides no other authority that such a 

motion is procedurally proper.  As the Court stated on the ruling on the motion to quash, a 

challenge to the subject matter jurisdiction of a court is properly brought by demurre, motion 

to strike, motion for judgment on the pleadings, or motion for summary judgment. (Greener v. 

Workers' Comp. Appeals Bd. (1993) 6 Cal.4th 1028, 1036.) 

 Secondly, Plaintiff argues that even if it were true that this Court must accept as valid, 

and give full faith and credit to the New York judgment, the Court still has jurisdiction over 

Plaintiff’s First through Sixth Causes of Action. The First C/A seeks damages stemming from 

ROC’s violation of Plantiff’s due process rights in entering the confessed judgment.  The 

Second C/A seeks damages from ROC’s intentional infliction of emotional distress.  The Third 

C/A is essentially the same as the First.  The Fourth C/A seeks damages for Abuse of 

Process in trying to “screw up” her business. The Fifth C/A seeks damages stemming from 

ROC’s violation of California Usury Law.  The Sixth C/A seeks damages stemming from the 

behavior in the Second Cause of action and exists whether or not the New York judgment is 

valid.  Finally, Plaintiff argues the Court has jurisdiction over the Seventh C/A, which seeks a 

declaration that the New York Judgment is invalid. 

 Finally, as to the forum non conveniens argument, Plaintiff argues that her claims do 

not “arise” under the Agreement, nor are they based on the “interpretation, performance or 

breach.”  Her complaint does not allege any contract claims, but tortious misconduct, so the 

forum selection clause is not triggered.  Moreover, Plaintiff argues that ROC waived this 

provision by suing Plaintiff twice in courts other than Pennsylvania.  Defendant filed suit 

against Plaintiff in New York and California.   

 “California courts will refuse to defer to the selected forum if to do so would 

substantially diminish the rights of California residents in a way that violates our state's public 

policy.” (America Online, Inc. v. Superior Court (2001) 90 Cal.App.4th 1, 12.) Here, Plaintiff 

argues that California, not New York, is the appropriate forum.  Because Plaintiff is a 

California resident there is a “strong presumption” in favor of her choice of forum.   

 Also, Plaintiff argues that ROC Funding has not shown California is a “seriously 

inconvenient forum.”  “Unless defendants met their burden, the trial court necessarily abused 

its discretion.”  (Ford Motor Co. v. Insurance Co. of North America (1995) 35 Cal.App.4th 604, 

611.)  Plaintiff argues the fact that ROC initiated a complaint here in California belies the fact 

that it is a seriously inconvenient forum.  Plaintiff argues that if she were forced to dismiss this 

action and refile in New York, it would be extremely burdensome. 

 Moreover, Plaintiff argues public interest weighs against dismissal for forum non 

conveniens. First, all of her injuries occurred in California and California law should apply.  

Even if the Court finds New York law should apply, it is not enough to overcome the 

presumption.  Second, “California also has a legitimate and compelling interest in preserving 

a business climate free of fraud and deceptive practices.” (Diamond Multimedia Systems, Inc. 

v. Superior Court (1999) 19 Cal.4th 1036, 1064.)  Plaintiff argues Defendant secured an 

illegal judgment and used that judgment to derail her California-based business. 

Reply 

 In the Reply, Defendant argues that the motion is partially based on the ground of 



 

 

inconvenient forum, so CCP § 418.10 is the proper procedure. As to the motion to dismiss, 

Defendant argues that courts have held that a motion to dismiss may serve the same function 

as general demurrer.  Defendant cites to McKay v. Riverside City (1959) 175 Cal.App.2d 247, 

249. (The procedural posture of McKay is different than the case a bar.  McKay was up on 

appeal.) 

 Defendant reiterates the argument that Plaintiff’s first six causes of action are 

collateral attacks on a valid judgment that has not been set aside. The judgment acts as res 

judicata to all subsequent suits.  Plaintiff, however, may attack the judgment in New York by 

direct review or appeal. 

 Defendant maintains California is not the appropriate forum.  All of Plaintiff’s causes of 

action are within the scope of the forum selection clause in the agreement.  Each of Plaintiff’s 

causes of action “arise” from the Factoring Agreement. Moreover, the forum selection clause 

does give ROC the unilateral right to require litigation in the forum of its choice. “Instead, the 

forum selection clause is presumed valid and will be enforced unless the plaintiff shows that 

enforcement of the clause would be unreasonable under the circumstances of the case.”  

(Trident Labs, Inc. v. Merrill Lynch Commercial Finance Corp. (2011) 200 Cal.App.4th 147, 

154.) 

Ruling 

 While lack of subject matter jurisdiction is a fundamental defect that may be raised at 

any time, it must be raised by the proper procedure. As discussed in the Court’s previous 

ruling, the proper procedure is demurrer, motion to strike, motion for judgment on the 

pleadings, or summary judgment.   

 As to bringing the motion for forum non conveniens, per CCP § 418.10, the motion 

must be filed within the time allowed to plead.  (Olinick v. BMG Entertainment (2006) 138 

Cal.App.4th 1286, 1295.)    

Defendant’s Request for Judicial Notice 

             Defendant requests to the court to take judicial notice of the following: 
 

1.  Declaration of Eleny Roncancio in support of the Motion to Quash; and 
 

2. Judgment by Confession entered in New York against Stella Froes. 
 
            The Court may only take judicial notice of the existence of the Roncancio declaration.  
The request is granted as to the New York Judgment. 
 

 

 

 
    

9. 9:00 AM CASE NUMBER:  MSN22-0395 
CASE NAME:  HOFMANN VS JOHNSON 
 HEARING ON PETITION IN RE:  CONFIRM ARBITRATION AWARD 
*TENTATIVE RULING:* 



 

 

 
Adolf and Marlene Hofmann’s petition to confirm arbitration award is granted.  

The Johnsons purchased a home from the Hofmanns. After the purchase, the 

Johnsons found defects in the home that they claim were not disclosed by the Hofmanns. The 

parties arbitrated their dispute. The arbitrator found in favor of the Hofmanns, finding that the 

Johnsons did not meet their burden of proof that the Hofmann’s breached their duty to 

disclose. The Hofmanns filed this petition to confirm the arbitration award. The Johnsons 

oppose the petition, arguing that the arbitration award should be vacated. 

If a petition is filed and served, the Court must confirm an arbitration award unless it 

corrects the award, vacates the award or dismisses the proceeding. (Code Civ. Proc. § 1286.)  

 “Judicial review of an arbitrator's award is very limited because of the strong public 

policy in favor of private arbitration. [Citations.] As a general rule, the courts may not review 

an arbitrator's decision for errors of fact or law. [Citation.]… Inherent in [the arbitrator’s] power 

is the possibility the arbitrator may make legal or factual errors. [Citation.] An arbitration 

award ordinarily will not be vacated due to such error because the arbitrator's resolution of the 

issues is what the parties bargained for. [Citation.]” (Cotchett, Pitre & McCarthy v. Universal 

Paragon Corp. (2010) 187 Cal.App.4th 1405, 1416.)  

One of the grounds on which a court may vacate an arbitration award is that the 

arbitrator exceeded her powers by issuing an award that violates an explicit legislative 

expression of public policy. (Code of Civil Procedure section 1286.2.) “[T]his is the exception, 

not the rule: ‘Absent a clear expression of illegality or public policy undermining this strong 

presumption in favor of private arbitration, an arbitral award should ordinarily stand immune 

from judicial scrutiny.’ [Citation.]” (Id. at 1417.) 

First, the Johnsons argue that the award violates California public policy as stated in 

the Contractor’s State License Law. In Ahdout v. Hekmatjah (2013) 213 Cal.App.4th 21 the 

court found that “[b]ecause [Business and Professions Code] section 7031 constitutes an 

explicit legislative expression of public policy regarding unlicensed contractors, the general 

prohibition of judicial review of arbitration awards does not apply.” (Id. at 39.) In bringing a 

motion to vacate the arbitrator’s award, the petition provided evidence that the respondent 

contractor was not licensed while construction work was performed. (Id. at 28.) If this fact 

were true, it would have required disgorgement of profits under section 7031. The court found 

that the trial court should have conducted a de novo review of the evidence to determine 

whether disgorgement of compensation for BIDI's construction work was required by section 

7031. (Id. at 39.) 

Ahdout does not apply here. In this case, the arbitration award notes that the 

Hofmanns’ hired unlicensed contractors to do some of the work. Nothing in the award 

suggests, however, that the Hofmanns were unlicensed contractors. Nor do the Johnsons 

argue that the Hofmanns were unlicensed contractors. Business and Professions 

Code section 7031 applies to unlicensed contractors and is designed to punish the 

unlicensed contractors, not the individuals hiring unlicensed contractors. Thus, the public 



 

 

policy expressed in Business and Professions Code section 7031 does not apply here.  

Second, the Johnsons argue that the arbitration award violated the Johnsons’ 

statutory rights under Labor Code 2750.5. Labor Code section 2750.5 states there is a 

“rebuttable presumption affecting the burden of proof that a worker performing services for 

which a license is required [in Business and Professions Code section 7000, et seq.], or who 

is performing such services for a person who is required to obtain such a license is an 

employee rather than an independent contractor.”  

The cases cited by the Johnsons involving section 2750.5 all involved situations 

where a worker was injured. (Zellers v. Playa Pacifica, Ltd. (1998) 61 Cal.App.4th 129; 

Blackwell v. Vasilas (2016) 244 Cal.App.4th 160; Jones v. Sorenson (2018) 25 Cal.App.5th 

933.) The Johnsons do not cite to any case that holds section 2750.5 creates a statutory right 

for the buyer of real property when the seller used an unlicensed contractor. Labor Code 

section 2750.5 does not apply here.  

Finally, the Johnsons argue that the arbitration award resulted in the wavier of their 

unwaivable statutory rights and violates the Johnsons’ unwaivable right to an accurate seller’s 

disclosure. Civil Code section 1102, et seq. states what must be disclosed during the sale of 

residential property. Any waiver of these disclosures is void as against public policy. (Civil 

Code section 1102(c).)  

The Johnsons do not argue that no disclosures were made. Rather they argue that the 

disclosures were false or incomplete because the Hofmanns omitted information regarding 

their contractors being unlicensed or doing unpermitted work. The Johnsons argue that the 

arbitrator found the Johnsons waived their right to additional disclosures, but they have not 

shown that any such additional disclosures were part of the unwaivable disclosures included 

in Civil Code section 1102, et seq.  

The arbitration award in this case does not violate any express public policy and does 

not raise the possibility of a violation of an express public policy. There is no reason to vacate 

the award. The petition to confirm the award is granted.  

The Court notes that the Johnsons’ only evidence in opposing this petition is a 

declaration from their attorney that states his descriptions of the evidence submitted and 

testimony provided in the arbitration proceeding is true. The attorney does not describe the 

evidence and testimony in his declaration but instead refers to his opposition brief in general. 

This is not how evidence should be presented in a declaration, but the Court has accepted 

the statements of evidence and testimony included in the opposition brief as admissible 

evidence because they do not change the result here. 

 
 

ADD ON 

    

10. 9:01 AM CASE NUMBER: MSC21-00395 
CASE NAME:  OURA VS A AND A SENIOR LIVING 
 HEARING ON MOTION IN RE: LEAVE TO GILE A SECOND AMENDED COMPLAINT 



 

 

*TENTATIVE RULING:* 
 

 Plaintiff Kyle Oura’s Motion for Leave to File Second Amended Complaint is granted.  
Plaintiff shall file and serve the SAC on or before April 27, 2022. 

Motion 

 Plaintiff Kyle Oura moves to file a Second Amended Complaint to add claims against 
DOB Holdings, LLC; A and A Senior Living Management, LLC, AAHS San Pablo, LLC; Olawa, 
LLC; AAHS Management, LLC and Betty Dominici.  Plaintiff also move to add additional parties, 
Maruyama Holdings, LLC (as plaintiff) and Ravelloview LLC, A & A Health Services, LLC, 
AAHS San Pablo LH, LLC; A&A Living, LLC; Alamo Health Management, LLC; and Alamo 
Senior Living Management, LLC (as defendants).  Plaintiff seeks to add about 12 new claims. 

 The proposed SAC seeks to add Maruyama as a Plaintiff in the furtherance of judicial 
economy.  Maruyama’s claim runs parallel to Plaintiff’s.  Plaintiff claims that on November 17, 
2021, Defendant Olawa, LLC sent a letter to Plaintiff indicating that Maruyama’s membership 
interest had been diluted as a result of Maruyama’s failure to contribute capital pursuant to a 
capital call made in February 2021.  Defendant Olawa has refused to provide the books and 
records to Maruyama showing a legitimate need for capital. 

 Plaintiff argues the motion is timely made and the granting of the motion will not 
prejudice the opposing parties.  Here, judicial efficiency favors resolving all related claims 
between the parties.  Plaintiff argues these new causes of action and the additional plaintiff are 
directly related to the subject matter of the dispute surrounding Defendant Dominici’s control 
and management over the LLC Defendants.  Plaintiff maintains he has not delayed in bringing 
this motion.  A trial date has not been set and discovery is ongoing. Defendants will have ample 
time to pursue discovery.     

 Defendants jointly oppose the motion on the ground the proposed amended complaint 
will prejudice Defendants, is legally insufficient, and will not withstand demurrer.  

 First, Defendants argue the Fraudulent Concealment claim fails to correct the 
deficiencies of the FAC.  The proposed SAC fails to allege a duty to disclose to Plaintiff. 

 Secondly, Plaintiff seeks to add Maruyama Holdings, LLC as a Plaintiff and Ravelloview, 
LCC as a defendant, but these parties already parties to a pending arbitration, of which Plaintiff 
was aware. 

 Third, Plaintiff asserts a new cause of action for inspection of books and records, which 
is identical to the claim asserted in a separate action, Oura v. DOB Holdings, LLC, Contra 
Costa County Case No. N21-1285, which remains open. 

 Next, Defendants argue the proposed SAC includes claims for preliminary and 
permanent injunction and unjust enrichment which are not causes of action, but remedies. 

 Finally, Defendants argue there are a number of baseless, bad faith allegations in the 
Proposed SAC.  Plaintiff has no standing to assert many of his claims against the other eleven 
LLC defendants, in which he claims to have a financial interest, but has vested no funds. 

  In the Reply, Plaintiff argues that Defendants rely on arguments concerning the merits, 
which are more appropriate for a demurrer.  The Opposition fails to the address the only two 
inquiries: whether the motion is timely and whether Defendants will be prejudiced.   (Morgan v. 



 

 

Superior Court of Los Angeles County (1959) 172 Cal.App.2d 527, 530.)  The party opposing 
the motion has the affirmative burden of proving it will be significantly prejudice by the 
amendment requested.  “Prejudice exists where the proposed amendment would require 
delaying the trial, resulting in added costs of preparation and increased discovery burdens. 
(Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486–488.”  (Miles v. City of Los 
Angeles (2020) 56 Cal.App.5th 728, 739.) 

 As to the parties in arbitration, Plaintiff argues that Ravelloview initiated arbitration after 
Plaintiff filed his motion for leave to amend.  And the claims of Maruyama involve nonarbitrable 
issues. 

 As to Defendants’ argument regarding the futility of the claims, Plaintiff argues they are 
improper and irrelevant in response to a motion for leave to amend. (Kittredge Sports Co. v. 
Superior Court (1989) 213 Cal.App.3d 1045, 1048.) 

Analysis 

  Motions for leave to amend the pleadings are directed to the sound discretion of the 
court.  “The court may…in its discretion, after notice to the adverse party, allow, upon any terms 
as may be just, an amendment to any pleading…” (CCP § 473.)   At any time before or after 
commencement of trial, the court may allow an amendment to a pleading in furtherance of 
justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  “There 
is a policy of great liberality in permitting amendments to the pleadings at any stage of the 
proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  The policy favoring 
amendment is so strong that denial of leave to amend can rarely be justified. (Price v. Mason-
McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   

 “Courts must apply a policy of liberality in permitting amendments at any stage of the 
proceeding, including during trial, when no prejudice to the opposing party is shown.”  (P&D 
Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345.) “Prejudice exists 
where the proposed amendment would require delaying the trial, resulting in added costs of 
preparation and increased discovery burdens. (Magpali v. Farmers Group, Inc. (1996) 48 
Cal.App.4th 471, 486–488.)”  (Miles v. City of Los Angeles (2020) 56 Cal.App.5th 728, 739.)  
Here, Defendants have not demonstrated prejudice.  A trial date has not been set and 
discovery is ongoing. “Where no prejudice is shown to the adverse party, the liberal rule of 
allowance prevails.” (Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.) 

  While "It is of course proper to deny leave when the proposed amendment or amended 
pleading is insufficient to state a cause of action or defense” (Congleton v. Nat'l Union Fire Ins. 
Co. (1987) 189 Cal.App.3d 51, 62), "[T]he preferable practice would be to permit the 
amendment and allow the parties to test its legal sufficiency by demurrer, motion for judgment 
on the pleadings or other appropriate proceedings." (Kittredge Sports Co. v. Superior 
Court (1989) 213 Cal.App.3d 1045, 1048.)  Also, in the proposed Third Cause of for Fraudulent 
Concealment, Defendant has not demonstrated that Plaintiff cannot allege facts showing duty to 
disclose.  

 As to the “invalid causes of action” for preliminary and permanent injunction (Fifth), and 
unjust enrichment (Seventh), Defendants are technically correct.  These are not causes of 
action, but remedies. “‘A permanent injunction is merely a remedy for a proven cause of action.” 
(Allen v. City of Sacramento (2015) 234 Cal.App.4th 41, 65.)  However, Plaintiff may be able to 
obtain injunctive relief if he prevails on a cause of action. As to the unjust enrichment claim, 
courts are split as to whether this is a stand- alone cause of action.)  (See Levine v. Blue Shield 
of California (2010) 189 Cal.App.4th 1117, 1138 and Peterson v. Cellco Partnership (2008) 164 



 

 

Cal.App.4th 1583, 1593.)  For purposes of this motion, the Court will allow it to stand. 

 In its discretion, the Court will allow Plaintiff to file the proposed Second Amended 
Complaint.  

 

 
    

11. 9:01 AM CASE NUMBER: MSC21-00395 
CASE NAME:  OURA VS A AND A SENIOR LIVING 
 HEARING ON DEMURRER/ MOTION TO STRIKE DEMURRER 
*TENTATIVE RULING:* 
 

 Defendant/Cross-Complainant Betty Dominici’s demurrer to the Plaintiff Kyle Oura’s 
Answer to Cross-Complaint is overruled.  The demurrer is untimely. 

Background 

 Plaintiff Kyle Oura alleges he holds a financial stake and management interest in 
Defendants A&A Health Services, LLC; AAHS San Pablo, LLC; AAHS Management, LLC; 
A&A Living, LLC, A and A Senior Living Management, LLC; and DOB Holdings, LLC 
(collectively, “Respondent Companies”).  

  Mr. Oura and Defendant Betty Dominici jointly formed a holding company called 
DOB Holdings.   In 2015, Mr. Oura and Ms. Dominici jointly formed Olawa, LLC.  Mr. Oura 
served as Chief Financial Officer and manager of A&A until November 2020, when he 
voluntarily removed himself.  Thereafter, Defendant removed him as manager of the other 
LLCs.   She attempted to buy Plaintiff’s interest in the companies. 

  Plaintiff filed this action for Breach of Fiduciary Duty, Fraudulent Concealment, and 
Declaratory Relief.   

Demurrer by Betty Dominici 

  Pursuant to Code of Civil Procedure § 430.20(a) and (b), Defendant/Cross-
Complainant Betty Dominici demurs to Plaintiff/Cross-Complainant Kyle Oura’s answer to 
Dominici’s Cross-Complaint.  Dominici demurs on the ground the 3rd through 9th and 11th 
through 21st affirmative defenses do not state facts sufficient to constitute a defense.  
Moreover, the 2nd through 10th affirmative defenses are ambiguous and unintelligible.  

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. 
(1992) 2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a 
view to substantial justice between the parties.  (Code of Civil Procedure § 452.)   

 A demurrer lies only for defects appearing on the face of the complaint or from matters 
of which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see 
Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under 
any theory, regardless of the title under which the factual basis for relief is stated, that aspect 



 

 

of the complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty 
Co. (1998) 19 Cal.4th 26, 38.) 

Grounds for the Demurrer  

 Cross-Complainant Dominici argues the answer contains “new matter” also known as 
“an affirmative defense.”  Dominici argues the 2nd-9th and 11th-21st affirmative defenses are 
pled as terse legal conclusions, rather than “as facts ‘averred as carefully and with as much 
detail as the facts which constitute the cause of action and are alleged in the complaint.’ 
[Citation.]” (FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384.) Oura’s 
2nd and 10th affirmative defenses are ambiguous and unintelligible.  The 2nd affirmative 
defense, Statute of Limitations, cites to nearly 30 statutes without any supporting facts.  The 
10th affirmative defense, Parol Evidence Rule, is unintelligible because there are no contract 
claims pled in the cross-complaint. Dominici moves to sustain the 2nd through 21st 
affirmative defenses without leave to amend. 

  In the Opposition, Plaintiff/Cross-Defendant Oura argues the answer has been used 
countless times in California courts without challenge.  The answer contains a general denial, 
affirmative denials and new matter constituting a defense.  Plaintiff argues the answer 
contains sufficient facts to put Cross-Complainant on notice of its defenses. 

Plaintiff argues the affirmative defenses satisfy California’s pleading requirements.  California 
“has embraces an increasingly liberal attitude toward pleading” citing to Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608.) The standard is reflected in CCP § 
452, which requires Courts to construe pleadings liberally. 

 As to the case Dominici relies on, FPI Development, Inc. v. Nakashima (1991) 231 
Cal.App.3d 367, 384, Plaintiff argues that it is inapplicable because the case was at the 
summary judgment stage.  Here, the parties are at the answering stage, Plaintiff has not 
conducted discovery and need not prove his entire defense in the answer.  Also, affirmative 
defenses are assertions of a legal right that require no further explanation to put Plaintiff on 
notice.  

 In the Reply, Dominici argues that Oura failed to address the deficiencies in the 
affirmative defenses.  Oura’s argument that he is not required to plead any facts in support of 
the affirmative defenses is not supported by any case law. Secondly, Dominici argues the 2nd 
through 9th and 11th through 21st affirmative defenses are nearly identical to affirmative 
defenses the courts have found subject to demurrer in other cases.  (See Westly v. Cal. 
Public Emp. Retirement Sys. Bd. of Admin. (2003) 105 Cal.App.4th 1095, 1117.)  

Timing of Demurrer  

 Dominici’s counsel received a copy of Oura’s answer on November 9, 2021.  On 
November 19, 2021, Dominic filed a declaration in support of an extension for filing the 
demurrer because the parties were not able to meet and confer.  Dominici’s demurrer was 
due on December 20, 2021. Oura’s counsel agreed to file an amended answer on December 
23, 2021.   

 At the case management conference on December 17, 2021, Dominici claims that her 
counsel specifically sought the Court’s guidance on how to proceed given that Oura’s 
represented that an amended answer would be filed, but after the deadline for a demurrer to 
the answer.  According to the Declaration of Constance Yu, the Court indicated that it would 
be within the inherent powers of the Court to permit a later filing of the demurrer if Plaintiff’s 



 

 

counsel failed to file the answer. 

 However, more than three months after Oura agreed to amend, and two months after 
the date the amended answer was due, Oura now refuses to file an amended answer.  On 
February 15, 2022, Dominici counsel emailed Oura’s counsel asking whether Oura still 
intended to amend the answer.  Plaintiff’s counsel stated no amended answer would be filed 
and that it was too late for a demurrer.  Dominici filed this demurrer on February 28, 2022. 

 In opposition, Plaintiff’s counsel, Ashley Ayad, filed a declaration stating that a 
proposal was made to Dominici’s counsel whereby Oura would file the amended answer on 
December 23, 2021 and the deadline for demurrer be extended to January 10, 2021.  
Plaintiff’s counsel claim that on November 30, Dominici’s counsel declined the offer to 
stipulate to an extension. 

 As to the CMC on December 17, Plaintiff’s counsel, Mark Punzalan, filed a declaration 
stating that he appeared at the CMC on behalf of Plaintiff.  According to his declaration, at no 
point did Cross-Complainant discuss or request an extension for the demurrer. Plaintiff 
argues that even if there were such discussion, Cross-Complainant did not obtain a court 
order for an additional extension to file her demurrer.  “Any further extensions shall be 
obtained by court order upon a showing of good cause.” 
(Code Civ. Proc., § 430.41(a)(2).)   

 Plaintiff maintains the deadline for filing the demurrer was December 20, 2021.  The 
parties did not stipulate to an additional extension for filing the demurrer. This demurrer is 
therefore untimely.   

 In the Reply, Dominici points out that the issue regarding the filing of the demurrer 
was addressed in her CMC statement filed on December 2, 2021.  Dominici requests that the 
Court formally adopts its statement and guidance it gave at the case management conference 
on December 17, 2021, regarding timeliness as part of its order.   

 The Court finds the demurrer is untimely.  Although the parties’ recollection of the 
December 17, 2021 Case Management Conference differ, the parties agree that the 
Demurrer was due on December 20, 2021 and that Plaintiff had promised to file the amended 
answer on December 23, 2021.  Cross-Complainant’s counsel, Ms. Yu, and counsel for other 
defendants, Ms. Ziemianek, both filed declarations stating the Court indicated a demurrer 
could be filed if no amended answer was filed on December 23.  Specifically, Ms. Yu stated, 
“The Court stated that it had the power and discretion to grant Dominici’s leave to later file her 
demurrer to Oura’s defective answer if Oura failed to voluntarily amend by December 23, 
2022, (sic) as represented.) (Yu Declaration, ¶ 8. ISO Reply.)  The Court notes that the 
Minute Order in the Court’s file from the CMC on December 17 makes no reference to the 
demurrer. Even if the Court made this statement, it implies that Cross-Complaint needed to 
seek leave of court to file the belated demurrer, which she did not seek before filing the 
demurrer.   

 Furthermore, the amended answer was due on December 23, 2021.  Cross-
Complainant waited nearly two months before filing this demurrer, without leave of court.  
Procedurally, “A party who has filed a complaint or cross-complaint may, within 10 days after 
service of the answer to his pleading, demur to the answer.” (Code Civ. Proc., § 430.40.)  
Allowing this late demurrer, without leave of court, will allow Dominici to circumvent this 
statutory limitation.   



 

 

  

 
    

12. 9:01 AM CASE NUMBER: MSC21-00395 
CASE NAME:  OURA VS A AND A SENIOR LIVING 
 HEARING ON MOTION IN RE: STRIKE PORTION OF ANSWER 
*TENTATIVE RULING:* 
 
               Pursuant CCP § 436 (a) and (b), Dominici moves to strike the First (Failure to State 
a Claim, Twenty-Second (Punitive Damages), Twenty-third (Attorneys’ Fees), and Twenty-
fourth (Right to Assert Additional Defenses) affirmative defenses on the ground they are not 
affirmative defense and thus irrelevant and/or improper matters.  Dominici argues these 
“affirmative defenses” challenge the sufficiency of the allegations in the cross-complaint and 
thus are not new matter or affirmative defenses.   
 
 Dominici’s points out that Plaintiff did not oppose the motion to strike and thus 
concedes, therefore, the motion should be granted. 
 
 The Court finds the motion to strike is untimely. The motion to strike shall be filed and 
served within the time allowed to respond to a pleading. (Code Civ. Proc., § 435(b)(1).)  In 
this case, a motion to strike the answer, must be filed within 10 days.  CCP § 430.40 (b).  
 
 As stated more fully in the demurrer, Cross-Complainant failed to seek leave of court 
before filing this late motion to strike. 
 

 


